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Any  person  aggrieved  by  this  Order-ln-Appeal  may file  an  appeal  or  revision  application,  as  the
may  be  against such  order,  to the appropriate authority  in the following way  :

urn en giv 3TTfa
ision application to Government of India:

an  i3iFTFT  gas  3rfrm,  1994  an  e7iiT  37atT  ira  qfflT  7Tv  FFTtlf  a qT` fi  Tgiv eniT  ed
qiiT  a  HeTF  Tingap  a  3Tife  gTae]uT  3TTaiFT  3Tffi  rfu,   e]Tq  iTRT,   faia  iFrffl,   {TqiF

alth Th, ffi an iTm, wi nd, T€ fan . iioooi ch tft rfu rfu

tryAo[e:,I:'a°nnc::P::C::I:i::i::tRh:v::::,r:,:CFr,eot:rr,yL:°e%enGD°evetp°:|fl8::#:'ri,I:::nptp8:raet:°t:Nuenw
I  -110  001  under Section  35EE  of the  CEA  1944  in  respect of the following  case,  governed  by first
iso to  sub-section  (1 )  of Section-35  ibid  .

Tfa  FTa  @  an  t}  FFTi}  *  i]T  ap  Irfir  ed  d  fan  qTu5iim  IT  37iT  ffTwh  fi  tTT
ri  iFt  .iu€iiiiT  *  FTa  a  wh  gv  Th  rty,  "  fan  iTu5TTm  TIT  eTu5TT  F  wi qi;  fanH 1'€ I I „ i

i in fan iTu€iiiT{ i d iiiti # ffi- t} an * ti I

ln  case  of  any  loss  of goods  where  the  loss  occur in  transit from  a  factory to  a  warehouse  or to
her  factory  or  from  one  warehouse  to  another  during  the  course  of  processing  of the  goods  in  a
house  or in  storage whether in  a factory or in  a warehouse
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ill;  " rfu + frm TTTt] TT ar T]Ta t} fffl # wh 9E5 q5a FTa q¥ i3iqTH
F"a i di 9Tr{iT t} aTE¥ fan ertE  in rfu i farfu a I

ty of excise on  goods exported to any country or territory outside
material  used  in the manufacture of the goods which  are exported

or territory  outside  India.

7iiTFT  fgiv  fin  i7TTH  a  aT5T  (fro  IT  `piT  al)  ffro  fa5"  TFTT  FiiT  al I

s  exported  outside  India  export to  Nepal  or  Bhutan,  without payment  of

=HSS`FqR=RFTalchmaapvg¥FTT#`ts*¥2r¥98chrmEH4F£

duty   allowed   to   be   utilized   towards   payment   of  excise   duty   on   final
the  provisions  of this Act or the  Rules  made there  under and  such  order

e  Commissioner (Appeals)  on  or after,  the date appointed  under Sec.109
(No.2) Act,1998.

•.:........................:............:.....:..........i,,.......:.::`,..?.::.:.:-:..,.::.......`.....:.:.i.:.::.:I:?.:.::i..`....i....i..-.`......:.

-6 Thi]iT @ rfu tfi an rfu I

lication  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
ral  Excise  (Appeals)  Rules,  2001  within  3  months from the date on which
ht to  be appealed  against is communicated and  shall be accompanied  by
h  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
hallan  evidencing  payment of prescribed fee as prescribed  under Section
1944,   under Major Head  of Account.

eneT  ca  iTFTiT ztFT7  ap  aiE  wh  IT  wh tFF an  wh  200/-qPru griTFT tfi  i57Tv  3ft¥
aiH  a  evT<T  a  al  iooo/-    t@  tiro  gTTiTFT  tfl  iFiv I

Pep::a8:: :::„o::e::caonTPR:,;:og¥,.aj::r:fthRes :£Oo,LnT[ne;:,;:: :smmo:met           .
ne  Lac.

gas qti dr tF¥ 3Trm  fflTqTfro t} rfu 3Tfla-
cise,  & Servlce Tax Appellate Tribunal.

gas 3rfrm,  1944 tfl enm 35-fl/35i t$ 3Trfu:-

358/ 35E of CEA,1944  an appeal  lies to  :-

TfaeF  2   (1)  tF  a  atTiT  <>Tgrii  t}  37i]itTT  an  3Tfro,  3Tflth  tB  FT7Ta  *  th  ¥ff,  tffl

wiT55T  37TPrat  fflqTfgivrm  qfr ufch  an ©,  3TFTEmi= fi  2ndani]T,
3Tmt]T  ,fte]tqiTiT,3i€di al a lG-380004

onal  bench  of  Customs,  Excise  &  Service  Tax Appellate  Tribunal  (CESTAT)  at
liBhawan,Asarwa,Girdhar   Nagar,   Ahmedabad   :   380004.   in   case   of   appeals

entioned  in  para-2(i)  (a)  above.
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The  appeal  to  the  Appellate  Tribunal  shall  be  filed   in  quadruplicate  in  form  EA-3  as
prescribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount of duty / penalty / demand / refund  is  upto  5
Lac,  5  Lac to  50  Lac  and  above  50  Lac  respectively  in  the form  of crossed  bank draft  in
favour  of Asstt.   Registar  of  a  branch  of  any  nominate  public  sector  bank  of the  place
where  the  bench  of  any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is  situated.

•..,i...,:..`:`...,....'``.`.`.`...;`:`.::.i..`..`.``::..........`'...`..`i.....I,i,.i.`...`.`.:.:.:.::,.,I:::..:,.,,....,'..`.:,:::,..::...`:i",`.`,:i-',.'.,..:.,..:.,i'.:.`.,:.`;:,.`..,`.,.:.,..;

ln  case of the  order covers a  number of order-in-Original,  fee for each  0.I.0.
paid   in  the  aforesaid   manner  not  withstanding  th6  fact  that  the  one  appeal  to
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  b
filled to avoid  scriptoria work  if excising  Rs.1  lacs fee of Rs.100/-for each.

FH%37%fin#7°ffiITttSha*3RE-##v5¥5¥5oFT===3TTaHgrFT
fife an dr FTRT I

One copy of application  or 01.0.  as the case may be,  and the order of the adjournment
authority  shall   a  court fee  stamp  of  Rs 6.50  paise as  prescribed  under scheduled-I  item
of the court fee Act,  1975 as amended.

ET dr wifha F"th ch fin ed nd fan @ ch{ th ezra 3TTrfu fin ent7T a ch th gas,
rm i3fflTH Hch vF tw 37tPran iTTqTfro (5Tqifaitr) fin,  1982 q faeiT a I

Attention  in  invited to the  rules covering these and  other related  matter contended  in the
Customs,  Excise  &  Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

th  gas,  an  i3fflTiFT  9ffi  qu  titrr5i  3TRE  iqTutgivrm,S  rfu3rital  a  nd  fi
asdeq"(Demand) Tq  a9(penalty) tFT  io9ro qa  aHr  qJrFT  3Tfaut  € len,  3Tftw  qa  GTan  10
ds  WTJ  a I(Section   35  F  of the  Central  Excise Act,1944,  Section  83  &  Section  86 of the  Finance Act,
1994)

a5:an  3fqTa  3j-rf  3tlT  inzfii  ai  3Ta-attT, Qrrfha an "dr  Efr  an.T"(Duty Demanded)-

(i)          (secf].Onj ds iiD a5  EigET  fatife  lfir;

(ii)        fin TrzFT th ife rfu TrfeT;
(iii)       un a5ffa  far:Plt  aT fin6*  @gar ir uftr.

[';   z]E qF  -jfflT 'rfu  3TthiT' * qed  giv  aan  dtr  gait *, 3TchiT' rfu ed ai flu qF  rd aaT fir

-€.
For an  appeal  to  be filed  before  the  CESTAT,10%  of the  Duty &  Penalty confirmed  by
the  Appellate   Commissioner  would   have  to  be  pre-deposited,   provided  that  the  pre-
deposit amount  shall  not exceed  Rs.10  Crores.  It may be  noted that the pre-deposit js  a
mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Section  83 &  Section  86 of the Finance Act,1994)

Under Central  Excise  and  Service Tax,  "Duty demanded" shall  include:

(cxxxvi)              amount  determ`ned  under  section  1 1  D;
(cxxxvii)            amount of erroneous cenvat credit taken;
(cxxxviii)           amount payable  under Rule 6 of the  cenvat credit Rules.

3ntQT  aT  rfu  3TtfrFT  qiffro  aT  HaTer  #  gzffi  3TqqT  Qjas  zrr  atJ5  farfu  a  al  rfu  faiq  mr  gas  ai

q;OTaTa ti{ Sit 5TFv a5tFT au5 farfu a aa aug S  i0% graTa vT Efu aT ut tl

\    ln  view of above,  an  appeal  against this  order shall  lie before the Tribunal on  payment of
the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or penalty,  where
alone  is  in  dispute  "
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itment  was  not in agreement with the  contention  of the  appellant  and

®



5

F No.GAPPL/COM/STP/1479/2021

issued  a  SCN  bearing  No.   104/2019-20/CGST  Audit  from  F.No.

b)-03/CIR-X/AP-65/2018-19  dated 28.08.2019 wherein it was proposed to

and and recover the service tax amount of Rs.1,21,000 under the proviso

ection  73  (1)  of the  Finance Act,  1994  along with interest  under  Section

f the  Finance  Act,  1994.  Imposition  of   penalty  under  Section  78  of the

nee Act,  1994 was also proposed.

The   said   SCN  was   adjudicated   vide   the   impugned   order   and   the

and for  service tax was confirmed along with interest.  Penalty  was  also

osed under Section 78 of the Finance Act,  1994.

Being aggrieved with the  impugned order,  the  appellant has filed the

ant appeal on the following grounds :

The impugned order has been passed against the principles of judicial

discipline  inasmuch  as they had in the  course of the  personal hearing

furnished   copy   of  OIA  No.   AHM-EXCUS-003-APP-0257-17-18   dated

23.03.2018  passed  by  the  Commissioner  IAppeals),  Ahmedabad  on  an

identical  matter.  It  was  contended  that  in  terms  of the  principles  of

judicial  discipline,  order  of higher  appellate  authorities    needed  to be

followed.

It was held in the said OIA that the Directors had rendered service to

the company in their personal capacity  and not as Directors.  The rent

was  received  in  their  personal  capacity  and  not  in  the  capacity  as

Directors  and  therefore,   service  tax  was  payable  by  the  individual

persons and not by the company under reverse charge.

They had in reply to the  SCN  submitted that the  distinction between

renting  of immovable  property  service  and  Director  service  has  been

lost sight of by the  department. They refer to para  13 of their reply to

the  SCN.  However,  the  adjudicating  authority  has  neither  discussed

their submission nor given any finding. They rely upon the  decision in

the case of CMS (India) Operations & Maintenance Co (P) Ltd Vs. CCE,

Puducherry -2017 (3) GSTL 164 (Tri.-Chennai).

They  rely   upon   CBIC   Circular   No.   115/9/2009-ST   dated   31.07.2009

which   clearly   reveals   that   entity   of   director   while   working   with

company and while working independently differs.
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enting  of immovable  property  service  is  not  covered  by  Notification

lo.30/2012-ST.   They   refer   to   para   11   of  their   reply   to   the   SCN.

[owever, the adjudicating authority has not given any finding on their

ubmission.
`he   demand   is   not   sustainable   on   the   ground   of  limitation   also.

}uppression of facts with intention to evade payment of tax cannot be

lleged against them. There was no need for them to suppress facts as

he  service  tax  paid  by  them  would  have  been  available  as  cenvat
'redit.  Extended period  could  not have  been  Invoked  on  the  ground  of

•evenue neutrality.

Allegation  of suppression  cannot  be  made  against  them  as  the  whole

}ase is of revenue neutrality and service tax on immovable property is

3hargeable on forward charge. Therefore, penalty is not imposable.

ersonal Hearing in the  case  was  held on  28.10.2021  through virtual

V.

V|.

vii.

:ppe|]anntt::2a8d::tL2°on2aLL,1:r;tatse:ntseur::;S::°n::n:I:eddthbayttheadv°Cateofthe

>   The  Commissioner  IAppeals),  Ahmedabad  decided  an  identical  case

vide  OIA No.  AHM-EXCUS.002-APP-34.2020-21  dated  20.11.2020  and

set  aside  the  demand.    Therefore,  the  impugned  order  needs  to  be

quashed and set aside.

>  Just  because  renting  of immovable  property  service  was  rendered  by

the  Director,  the  nomenclature  of the  service  would  not  change.  They

rely  upon  the  decision  in  the  case  of  Intelligroup  Asia  Pvt.  Ltd.  Vs.

CCE, Hyderabad -2016 (46) STR 679 (Tri.-Bang.).

On the ground of limitation also the impugned order is not sustainable.

Suppression of facts with intent to evade payment of tax could not be

established  against  them.  They   rely   upon  the   case   of  Compark   E

\Services  Pvt.  Ltd  Vs.  CCE  &  ST,  Ghaziabad  -  2019  (24)  GSTL  634
i,,`(Tri.-All.).

®



7

F No .GAPPL/COM/STP/ 1479/2021

I  have  gone  through  the  facts  of the  case,  submissions  made  in  the

ppeal Memorandum,  submissions made at the time of personal hearing and

dditional written  submissions  as well  as  material  available  on records.  The

ssue   before   me   for   decision   is   as   whether   the   appellant,   as   a   service

ecipient, is liable to pay service tax under reverse charge mechanism, on the

ent amount paid to their Director in respect of immovable property given on

ent  to  the  company,  in  terms  of Rule  2(1)(d)(EE)  inserted  w.e.f 07.08.2012

read with the  provisions  of Notification  No.  30/2012-ST  dated  20.06.2012  as

amended,  or not.     The  demand pertains to the period  F.Y.  2016-17  to June,

2017.

®

8.        It  isobservedfromthe case   records  that   the   appellanthas  paid an

amount of Rs.8,10,OOO/-during the  relevant period as rent to the Director of

their firm  for renting to  company the  property  owned by  the  Director.   The

department   has   sought  to  charge   these   expenditures   as   services   under

Section  658(44)  of the  Finance  Act,  1994  by  contending  that  the  Director,

being owner of property,  has become  service provider  and the  appellant has

become  service  recipient.    As  the  appellant  firm  is  a  body  corporate,  they

become  liable  to  pay  service  tax  in  respect  of such  services  under  reverse

charge  mechanism  under  Rule  2(1)(d)  (EE)  of the  Service  Tax  Rules,  1994

read   with   Notification   No.30/2012-ST   dated   20.06.2012   as   amended   by

Notification No.45/2012-ST dated 07.08.2012  .

9.          The provisions of Rule 2(1)(d)(EE)  of the  service Tax Rules,1994  is  reproduced

below:

(d)   "person  liable  fior  paying  service  tax".   -   (i)   in  respect  of  the  taxable

services notified under sub-section (2) of section 68 Of the Act, means,~

(EE)  in relation to service provided or agreed to be provided by

a   director   Of  a   company   or   a   body   corporate   to   the   said

company or the body corporate, the recipient of such service;

10.        I  find  that  there  is  no  dispute  regarding  the  taxability  of the  service  provided  or

received  in  the  case  viz.  the  renting  of immovable  property.  The  dispute  is  regarding

\whether the  said  service,  in the  facts  of the  present  case,is  taxable  at the  hands  of the

Service recipient  or otherwise.   It  is  the  contention  of the  appellant  that the  said  service
'/
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ovided by the owner of the property  in his  individual  capacity  and not  in the

Director of the Company  and, therefore, the service provided  in  the personal

Lnnot  be  considered  as  service  provided  in  the  capacity  of  Director,  to  be

ler RCM at their end.   I  find that the words used  in the Notification  are  `by  a

a  company  to  the  said  company'  and  not  `by  a  person  who  is  director  of a

Therefore,  if the  director  of the  company  provides  a  service  in  some  other

ietaxliabilitywouldbeofthedirectorasanindividualserviceproviderandit

ncorrecttoconsiderthesameasaserviceprovidedinthecapacityofadirector

pany to said company.

said notification covers the services provided by a Director of the company to

anyinthecapacityofthedirector.ItisanundeniablefactthattheDirector

Lcity  as  owner  of the property  has  given  his  property  on  rent to  the  appellant

ig paid rent by the appellant for being the  owner  of the  property  and  not  for

Director of the appellant.    It is not the case of the department that the Director

his  immovable property to the  company  as he was  obliged to do  so for being

as  director  of the  company.  Further,  it  is  a  fact  that  for  providing  renting

ne need not be  a director of the  company.  The  department has  not brought  on

ything which  suggests  that the  renting  services  received  by  the  appellant  from

ctor was provided to them in the capacity as Director of the company.   The rent

1bytheappellantwastotheownerofthepropertyandnottotheDirectorofthe

Such a case, in my view, is not covered under the reverse charge mechanism in

Votification No.30/2012-ST but rather the Director, in his individual capacity as

provider,wouldbeliabletodischargetheapplicableservicetaxliability,ifany

he issue involved in the present appeal is identical to that decided by

he case of Sheth lnsulations Pvt Ltd vide OIA No. AHM-EXCUS-001-

/2020-21 dated 24.12.2020, wherein it was held that :

"8.2          Under  the  circumstances,  the  fair  conclusion  which  can  be

drawn  is  that just  because  the  owner  of the  property  is  Director  of the

appellant, the renting service received by the appellant does not become

taxable  at  their  end  being  the  service  recipient.    The  rent  paid  by  the

appellant company in the present matter, therefore, carrot be charged to

service  tax   under  Notification  No.30/2012-ST.     The   liability   to   pay

service  tax  in  the  case  would  lie  on  the  service  provider.    Hence,  the

order   of  adjudicating   authority   to   charge   service   tax   under   reverse

charge  mechanism  under  Rule  2(1)(d)(EE)  of  the  Service  Tax  Rules,

®
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1994  and  Notiflcation No.30/2012-ST  as  amended  is  not  legally  correct

and fails to sustain on merits and requires to be set aside."

12.      I further find that a similar view has been taken by the Commissioner

IAppeals),  Ahmedabad  earlier  also  in  1)  Order-in-Appeal  No.AHM-EXCUS-

003-APP-0257-17-18  dated  23.03.2018  in  the  case  of  M/s.  Jay  Pumps  Pvt.

Ltd.;     2)     Order-In-Appeal     No.     AHM-CXCUS-003-APP-003-18-18     dated

27.04.2018  in  the  case  of M/s  Advance  Addmine  Pvt  Ltd.;    and  3)  Order-in.

Appeal No.  AHM-EXCUS-002-APP-004-2020-21  dated  22.04.2020  in the  case

of M/s Emtelle India Ltd.

13.      I  find  that  the   submissions  of  the   appellant  have   not   at  all  been

considered in the impugned order and neither has any finding been given in

respect   of  the   same.   The   findings   in   the   impugned   order   is   merely   a

reproduction of the  allegations  which have  been reproduced  as findings.  On

this very count the impugned order is liable to be set aside for being an non-

speaking order passed without application of mind.

13.1   I further find that the appellant has relied upon the OIA in the case of

Jay  Pumps  Pvt  Ltd  and  submitted  a  copy  of the  OIA  in  the  course  of the

personal hearing. However, I find that there is not even a whisper regarding

the OIA in the impugned order.  I,  therefore,  find mer`it in the contentions of

the appellant that the adjudicating authority,  while  deciding the  issue,   has

not followed principles of judicial discipline in as much as he has not followed

the  higher   appellate   authority's  decision,  vide   Order-in-Appeal  No.AHM-

EXCUS-003-APP-0257-17-18  dated 23.03.2018 in the case of M/s.  Jay  Pumps

Pvt.  Ltd.  on  an  identical  issue.  The  principles  of judicial  discipline  require

that   the   orders   of  the   higher   appellate   authorities   should   be   followed

unreservedly by the subordinate authorities.  This view has been consistently

emphasized  by  the  various  judicial  forums  including  the  apex  court  in  a

catena     of    decisions.     The     CBEC     has     also     issued     an     Instruction

F.No.201/01/2014-CX.6    dated    26.06.2014    in    this    regard    directing    all

adjudicating   authorities  to  follow  judicial     discipline   scrupulously.     The

impugned  order  passed  by  the  adjudicating  authority  by  not  following  the

principles of judicial principles is bad in law and is liable to set aside on this
+ ,count also.
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view  of the  facts  discussed  herein  above,  I  hold  that  appellant  are

le to pay service tax under reverse charge on the rent amount paid to

rector in respect of immovable property given on rent to the company.

he  demand  of  service  tax  is  not  sustainable  on  merits,   I  am   not

into  the  aspect  of revenue  neutrality  and  limitation  raised  by  the

nt.     When  the  demand  fails  to  survive,   there  does  not  arise   any

n of interest or penalty in the matter.

ccordingly,  the  impugned  order  is  set  aside  for  not  being  legal  and

and the appeal filed by the appellant is allowed.

aai{TaJzfr7ts3ThaqFTia-3qtraastrfinaraTFi

he appeal filed by the appellant stands disposed off in above terms.

(  Akhilesh Kum
Commissioner (Appeals)

Date:      .12.2021.
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narayanan. Iyer)
ntendentthppeals),
Ahmedabad.
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The Chief Commissioner, Central GST, Ahmedabad Zone.
The Commissioner, CGST, Gandhinagar.
The Assistant Commissioner (HQ System),  CGST, Gandhinagar.
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