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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as the
onef may be against such order, to the appropriate authority in the following way :
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Revision application to Government of india:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Mingstry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delyi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proyiso to sub-section (1) of Section-35 ibid ;
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{ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warghouse or in storage whether in a factory or in a warehouse.
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(A)  In cdse of rebate of duty of excise on goods exported to any country or territory outside
indig of on excisable material used in the manufacture of the goods which are exported
to arjy country or territory outside India.
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(B) In cgdse of goods exported outside India export to Nepal or Bhutan, without payment of
duty
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(c)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is pdssed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. o
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The |above application shall be made in duplicate in Form No. EA-8 as specified under
Ruld, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the prder sought to be appealed against is communicated and shall be accompanied by
two [copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35-HE of CEA, 1944, under Major Head of Account.
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The|revision application shall be accompanied by a fee of Rs.200/- where the amount
invojved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
thar] Rupees One Lac.

A Yo, BT IAIEH Yot U AT TR e Rieer & gie ardrer—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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(a)  To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"fipor BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shail be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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in case of the order covers a number of order-in-Qriginal, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeai to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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HUE FUT £ |(Section 35 F of the Central Excise Act, 1844, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the_ pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

{Cxxxvi) amount determined under Section 11 D;
(Cxxxvii) amount of erroneous Cenvat Credit taken; .
(exxxviii) amount payable under Rule 6 of the Cenvat Credit Rules.

ey & ufa e wifietor & waer SRl e YW YoF A1 &us RaRRa & o A e ww e &
b ST OX AR STEf e gus faRd @ d9 &05 & 10% IPTA WX A S wadr B

M'T’\ In view of above, an appeal against this order shall lie before the Tribunal on payment of
$%:q;}‘ f the duty demanded where duty or duty and penalty are in dispute, or penalty, where

ajty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Grace Castings Ltd,
Survéy No. 188/P & 189, Karannagar, Kalol-Kadi Road, Taluka : Kadi,
District : Mehsana — 382 715 (hereinafter referred to as the appellant)
against Order in Original No. AC/M.P.Dabhi/19/CEX/KADI/20-21 dated 30-
10-2020 [hereinafter referred to as “imp ugned order’| passed by the Assistant
Commissioner, CGST & Central Excise, H.Q., Commissionerate

Gandhinagar [hereinafter referred to as “adjudicating authority’].

2. Briefly stated, the facts of the case is that the appellant is holding
Service Tax Registration No. AACG5597TKST001 and discharging service tax

liability under reverse charge in respect of GTA service, Manpower
recryitment/supply agency and Security Agency service, Legal Consultancy .
Service, Works Contract service. During the course of audit of records of the
appellant by departmental audit officers for the period from April, 2016 to
Jung, 2017, it was observed that the appellant had received service of renting
of ithmovable property from their Director Shri Mohit R. Mardia and had
paid| rent amounting to Rs.8,10,000/- to the Director against receiving the
said| service for the period from April, 2016 to June, 2017. Renting of
immlovable property is a declared service in terms of Section 66E (a) of the
Findnce Act, 1994. In the instant case, the Director had rented his office

premises to the company which is a commercial establishment and used by

the | company for commercial purposes. It appeared that in terms of
Notification No. 30/2012-ST dated 20.6.2012 in respect of services provided or
agrged to be provided by a director of a company to the said company, the
entike service tax liability is on the recipient of the service under réverse

charge.

2.1 The appellant, vide letter dated 22.6.2019 informed the department
that the service rendered by the Director of the company is covered under the
catdgory of renting of immovable property and it has been wrongly construed
to be service under the category of Director service and since they had
r,g_pgeived service, the service tax liability is upon the service provider. The

r-.de‘pva,‘_?:i‘;ﬂ;nent was not in agreement with the contention of the appellant and
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therefore, issued a SCN bearing No. 104/2019-20/CGST Audit from F.No.
VI/l(b)'OS/CIR-X/AP-65/2018'19 dated 28.08.2019 wherein it was proposed to
demand and recover the service tax amount of Rs.1,21,000 under the proviso
to Section 73 (1) of the Finance Act, 1994 along with interest under Section
75 of the Finance Act, 1994. Imposition of penalty under Section 78 of the

Finance Act, 1994 was also proposed.

3. The said SCN was adjudicated vide the impugned order and the
demand for service tax was confirmed along with interest. Penalty was also

imposed under Section 78 of the Finance Act, 1994,

4, Being aggrieved with the impugned order, the appellant has filed the

instant appeal on the following grounds :

i. The impugned order has been passed against the principles of judicial
discipline inasmuch as they had in the course of the personal hearing
furnished copy of OIA No. AHM-EXCUS-003-APP-0257-17-18 dated
93.03.2018 passed by the Commissioner (Appeals), Ahmedabad on an
identical matter. It was contended that in terms of the principles of
judicial discipline, order of higher appellate authorities needed to be
followed.

ii. It was held in the said OIA that the Directors had rendered service to
the company in their personal capacity and not as Directors. The rent
was received in their personal capacity and not in the capacity as
Directors and therefore, service tax was payable by the individual
persons and not by the company under reverse charge.

iii. They had in reply to the SCN submitted that the distinction between
rentilng of immovable property service and Director service has been
lost sight of by the department. They refer to para 13 of their reply to
the SCN. However, the adjudicating authority has neither discussed
their submission nor given anj finding. They rely upon the decision in
the case of CMS (India) Operations & Maintenance Co (P) Ltd Vs. CCE,
Puducherry — 2017 (3) GSTL 164 (Tri.-Chennai).

iv. They rely upon CBIC Circular No. 115/9/2009-ST dated 31.07.2009
which clearly reveals that entity of director while working with

company and while working independently differs.
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v. Renting of immovable property service is not covered by Notification
No.30/2012-ST. They refer to para 11 of their reply to the SCN.
However, the adjudicating authority has not given any finding on their

submission.

vi. The demand is not sustainable on the ground of limitation also.

td &Y

suppression of facts with intention to evade payment of tax cannot be

lleged against them. There was no need for them to suppress facts as

0

dhe service tax paid by them would have been available as cenvat
¢redit. Extended period could not have been invoked on the ground of
fevenue neutrality.

vii. Allegation of suppression cannot be made against them as the whole
Lase is of revenue neutrality and service tax on immovable property is

bhargeable on forward charge. Therefore, penalty is not imposable.

5. Personal Hearing in the case was held on 28.10.2021 through virtual
model Shri P.G.Mehta, Advocate, appeared on behalf of the appellant for the
hearipg. He reiterated the submissions made in appeal memorandum. He
furthér stated that he would make additional written submissions based on

whicH the case may be decided.

6. In the additional written submissions filed by the advocate of the
appellant on 28.10.2021, it was interalia contended that :

»| The Commissioner (Appeals), Ahmedabad decided an identical case .
vide OIA No. AHM-EXCUS-002-APP-34-2020-21 dated 20.11.2020 and
set aside the demand. Therefore, the impugned order needs to ioe
quashed and set aside.

»| Just because renting of immovable property service was rendered by
the Director, the nomenclature of the service would not change. They
rely upon the decision in the case of Intelligroup Asia Pvt. Ltd. Vs.
CCE, Hyderabad — 2016 (46) STR 679 (Tri.-Bang.).

» On the ground of limitation also the impugned order 1s not sustainable.
Suppression of facts with intent to evade payment of tax could not be
established against them. They rely upon the case of Compark E
'\Services Pvt. Ltd Vs. CCE & ST, Ghaziabad — 2019 (24) GSTL 634
HTricALL).

(},‘ PN B
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7.

Appeal Memorandum, submissions made at the time of personal hearing and

1 have gone through the facts of the case, submissions made in the

Ldditional written submissions as well as material available on records. The
ssue before me for decision is as whether the appellant, as a service
recipient, is liable to pay service tax under reverse charge mechanism, on the
rent amount paid to their Director in respect of immovable property given on
ent to the company, in terms of Rule 2(1)(d{EE) inserted w.e.f 07.08.2012
read with the provisions of Notification No. 30/2012-ST dated 20.06.2012 as
amended, or not. The demand pertains to the period F.Y. 2016-17 to June,
2017.
8. Tt is observed from the case records that the appellant has paid an
amount of Rs.8,10,000/- during the relevant period as rent to the Director of
The

department has sought to charge these expenditures as services under

Section 65B(44) of the Finance Act, 1994 by contending that the Director,

their firm for renting to company the property owned by the Director.

being owner of property, has become service provider and the appellant has
become service recipient. As the appellént firm is a body corporate, they
become liable to pay service tax in respect of such services under reverse
charge mechanism under Rule 2(1Xd) (EE) of the Service Tax Rules, 1994
read with Notification No.30/2012-ST dated 20.06.2012 as amended by

Notification No.45/2012-ST dated 07.08.2012 .

. \Whether the said service, in the facts of the present case, is taxable at the hands of the

9. The provisions of Rule 2(1)(d)(EE) of the Service Tax Rules, 1994 is reproduced
below:
(d) "person liable for paying service tax". - (i) in respect of the taxable
services notified under sub-section (2) of section 68 of the Act, means,-
(EE) in relation to service provided or agreed to be provided by
a director of a company or a body corporate 10 the said
company or the body corporale, the recipient of such service;
10. 1 find that there is no dispute regarding the taxability of the service provided or
e TT\\ received in the case viz. the renting of immovable property. The dispute is regarding
f;- v -.,._'.""-“i?
o -~

1. serwce recipient or otherwise. It is the contention of the appellant that the said service

< 4/

i
i
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has beeg provided by the owner of the property in his individual capacity and not in the

capacity| of Director of the Company and, therefore, the service provided in the personal

capacity cannot be considered as service provided in the capacity of Director, t0 be

taxable under RCM at their end. | find that the words used in the Notification are ‘by 2

director] of a company to the said company’ and not ‘by a person who is director of a

comparly’. Therefore, if the director of the company provides a service in some other

capacity, the tax liability would be of the director as an individual service provider and it

would be incorrect to consider the same as a service provided in the capacity of a director

of the

10.1

dompany to said company.

The said notification covers the services provided by a Director of the company to

the saifl company in the capacity of the director. It is an undeniable fact that the Director

in his papacity as owner of the property has given his property on rent to the appellant

and is|being paid rent by the appellant for being the owner of the property and not for

being

he Director of the appellant. It is not the case of the department that the Director

has rehted his immovable property to the company as he was obliged to do so for being

appoi

dted as director of the company. Further, it is a fact that for providing renting

servicks one need not be a director of the company. The department has not brought on

record anything which suggests that the renting services received by the appellant from

their Director was provided to them in the capacity as Director of the company. The rent

being|paid by the appellant was to the owner of the property and not 10 the Director of the

comppny. Such a case, in my view, is not covered under the reverse charge mechanism in

terms| of Notification No.30/2012-ST but rather the Director, in his individual capacity as

a service provider, would be liable to discharge the applicable service tax liability, if any.

11.

me 1

APP

The issue involved in the present appeal is identical to that decided by
) the case of Sheth Insulations Pvt Ltd vide OIA No. AHM-EXCUS-001-
-61/2020-21 dated 24.12.2020, wherein it was held that :

“8.2 Under the circumstances, the fair conclusion which can be
drawn is that just because the owner of the property is Director of the
appellant, the renting service received by the appcllarit does not become
taxable at their end being the service recipient. The rent paid by the
appellant company in the present matter, therefore, cannot be charged to
service tax under Notification No.30/2012-ST. The liability to pay
service tax in the case would lie on the service provider. Hence, the
order of adjudicating authority to charge service tax under reverse

charge mechanism under Rule 2(1)}(d)(EE) of the Service Tax Rules,
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Aprinciples of judicial principles is bad in law and is liable to set aside on this

'
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1994 and Notification No.30/2012-ST as amended is not legally correct

and fails to sustain on merits and requires to be set aside.”

12. I further find that a similar view has been taken by the Commaissioner
(Appeals), Ahmedabad earlier also in 1) Order-in-Appeal No. AHM-EXCUS-
003-APP-0257-17-18 dated 23.03.2018 in the case of M/s. Jay Pumps Pvt.
Ltd; 2) Order-In-Appeal No. AHM-CXCUS-003-APP-003-18-18 dated
97 04.2018 in the case of M/s Advance Addmine Pvt Ltd.; and 3) Order-in-
Appeal No. AHM-EXCUS-002-APP-004-2020-21 dated 22.04.2020 in the case
of M/s Emtelle India Litd.

13. 1 find that the submissions of the appellant have not at all been
considéred in the impugned order and neither has any finding been given in
respect of the same. The findings in the impugned order is merely a
reproduction of the allegations which have been reproduced as findings. On
this very count the impugned order is liable to be set aside for being an non-

speaking order passed without application of mind.

13.1 I further find that the appellant has relied upon the OIA in the case of
Jay Pumps Pvt Ltd and submitted a copy of the OIA in the course of the
personal hearing. However, I find that there is not even a whisper regarding
the OIA in the impugned order. I, therefore, find merit in the contentions of
the appellant that the adjudicating authority, while deciding the issue, has
not followed principles of judicial discipline in as much as he has not followed
the higher appellate authority’s decision, vide Order-in-Appeal No.AHM-
EXCUS-003-APP-0257-17-18 dated 23.03.2018 in the case of M/s. Jay Pumps
Pvt. Ltd. on an identical issue. The principles of judicial discipline require
that the orders of the higher appellate authorities should be followed
unreservedly by the subordinate authorities. This view has been consistently
emphasized by the various judicial forums including the apex court in a
catena of decisions. The CBEC has also issued an Instruction
F No.201/01/2014-CX.6 dated 26.06.2014 in this regard directing all
adjudicating authorities to follow judicial discipline scrupulously. The

impugned order passed by the adjudicating authority by not following the

i . ;count also.
N B f

. "X' .
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14, Th view of the facts discussed herein above, I hold that appellant are
not lialple to pay service tax under reverse charge on the rent amount paid to
their Dlirector in respect of immovable property given on rent to the company.
Since the demand of service tax is not sustainable on merits, I am not
delving into the aspect of revenue neutrality and limitation raised by the
appellqnt. When the demand fails to survive, there does not arise any

questign of interest or penalty in the matter.

15. Accordingly, the impugned order is set aside for not being legal and
proper{and the appeal filed by the appellant is allowed.

16. :Wmaé@rﬁmﬂawﬁmanz%aﬂ%@r%mh

The appeal filed by the appellant stands disposed off in above terms.

T

( Akh]lesh Kumar )""’H"

Commissioner (Appeals)
Attestpd: Date: .12.2021.

(N.Swéagayanan. Iyer)

Superjntendent(Appeals),
CGST| Ahmedabad.

BY RPAD / SPEED POST
To

M/s. Grace Castings Ltd, Appellant
Survey No. 188/P & 189,

Karannagar, Kalol-Kadi Road,

Taluka : Kadi,

District : Mehsana — 382 715

The Assistant Commissioner, Respondent
CGST & Central Excise,

Division- Kadji,

Commissionerate ! Gandhinagar

Copy [to:
1. [The Chief Commissioner, Central GST, Ahmedabad Zone.
2. |The Commissioner, CGST, Gandhinagar.
3. |The Assistant Commissioner (HQ System), CGST, Gandhinagar.
P (for uploading the OTA)
\,4./ Guard File.
5.| P.A. File.




